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Dear Sir/Madm:

DRAFTBIAC SUBMISSIONTO OECD AMBASSADORS
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In preparation for BIAC's 8 November consultation with the OECD Liaison Committee with

International Non-Governmental Organisations (OECD Ambassadors), I am pleased to send

you a preliminary draft submission entitled, Pursuing Domestic Policy Objectives in a Global

Economy.

This paper was prepared by the BIAC Secretarat:.followingthe.Executive Board's decision

that this year's consultation should focus on domestic policy barriers to trade and investment.

As you will notice, we have included sections on taxtion, competition, technology,
information and communication, environment, social affairs, corporate governance,

product/service standards, and a general comment on the potential impact of CCnational

politics.

The attached draft is clearly a preliminary effort, requiring considerable input frm BIAC

Member Organisations and Committees. We therefore kindly request that you consider this

paper and send any corrections, modificationsand/or additions to the BIAC Secretariat. Where

possible, when suggesting modications, we would appreciate it if you ould provide specific
text.

You will also notice that we have inserted boxes after each section which would provide an

opportunity to give case examples of domestic policy problems experienced by multinational.

companies. We believe practical examples would be particularlyuseul in illustrating the jssues

covered in the paper. For this reason, we ask that yousend us any specific cases corresponding
to the various policy areas which could be included (without identifying the company

involved).

Please send your comments by close of business (Paris time), Mondav, 7 October 1996. All

comment received by that time will be taken into account in preparing a revised draft which

will be re-circulatedto Member Organisationsfor final approval.

Your ofF42 JAN, 1999
- ', sincerely,
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BUSINESS AND INDUSTRY _ COMITE CONSULTATIF
ADVISORYCOMMITTEE INDUSTRIELET ECONOMIQUE

TO THE OECD AUPRES DEL'OCDE4

BIAC CONSULTATIONWITH THE OECD LIAISON COMMITTEE

WITH INTERNATIONALNON-GOVERNMENTALORGANISATIONS

8 November 1996

1 PursuinDomestic Policy Objectives in a Global Economy

--PrelimnaryDraft DiscussionNote--

Introduction:

Following the considerableprogress made in reducing or removing traditional obstacles to,
trade and investment, certain domestic policies are now increasinglycited as new barrier to,

market access. In fact, many ofthe issues referred to are not new in the strict sense, but have

simply taken on new importanceunder changing paradigmsofglobal competitionand policy
effectiveness. As OECD Governmentshave frequently stated, the globalisationphenomenon is

a positive force for our economies. The internatinalbusiness communityrepresentedby.BIAC
strongly agrees that the globalisationofproduct development, productionand. distribution

processes offers both OECD and Non-Membercountriesapowerful source ofgrowth and

employment. We are therefore concerned that many domestic measures are impeding the

potentialbenefits to.oureconomies-bydistorting internationalmarkets andrestricting,usually
unintentionally, cross-borderbusiness activities.

The OECD has addressed the effects ofdomestic measures on economic performance, most

notably in its 1987 landmark study on StructuralAdjustment and EconomicPerformance, and

new efforts are under way to analyse particular aspects ofthis issue..Ofparticular interest is

the current, horizontal study on regulatory reform. Another important example is the

Industry Committee'songoing analysis ofFrameworkConditions for Industrial

Competitiveness. Indeed, .all OECD Committeeshave focused on related problems in their

particulardomains, e.g., in LabourPolicies (as part ofthe extensive Jobs Study), Fiscal Affairs,
CompetitionPolicy, Banking and Financial Market Supervision etc. Generally, the analysis of

domestic policy reforms concentrates,on the national effects, and not necessarilyon the

broader implications for internationaleconomic activities [notwithstandingthe implicit
ssumption that more efficient national economeswould benefit the wider world economy].

This paper attempts to bridge this gap by highlightingcertain examples ofproblems
encounteredby multinationalcompanies in some markets as a result ofdomestic policy
measures. The issues do not necessarilyinvolve violations ofnational treatment. Indeed, the
effects may be felt by both domestic and foreign companies alike. But the impact on foreign
companiesmay be more pronounced for a variety of reasons. In some cases, these issues

amount to little more than complicatingfactors which simply add to the cost ofconducting
business in a given country. In others, the problems have been identified as significant
impedimentsto market access, and have thus become a source of bilateral frictionbetween the

governmentsconcerned. Regardless of the extent of the impact, we believe the frequencyof

such cases is likely to rise as a normal outcome ofthe globalisationprocess. It is therefore
crucial for Governmentsto be able to recognise and deal with the internationaleffects oftheir
domestic actions.
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The list provided below is b no means exclusive, but rather illustrates certain domestic

measures with impacts beyond national borders. The conclusionmakes certain

recommendationsto. the OECD and its Members for further analysis of these issues.

Taxation:

One ofthe clearest examples ofdomestic policies which can serve as new barriers to trade

and investment involves taxation, In the current economic environment, nearly all OECD
Member governments are continuing the drive to bring their public deficits into balance. BIAC

wholeheartedlysupports these efforts. However, while a significantpart of fiscal retrenchment

involves reducing public spending, there is also understandablya desire to ensure that

governments receive their fair share oftax revenues. Since raising taxes on corstituents is

politicallydifficult, many tax authorities are seeking to close loopholes which permit tax

evasion or avoidance. One of the primary targets of such efforts tend to be foreign:companies,
which, t is commonbelieved, use sophisticated tax planning techniques to reduce their tax

liabilities in a given country. Ths seems to result in a continual search for new, more effective

rules and techniques for administering international tax policies, which in turn provide the basis

for one ofthe most important activities ofthe OECD.

The OECD Committee on Fiscal Affairs has been indispensableas a vehicle to maintain

consistency in Member countries' international tax policies according to multilaterally
recognised standards and BIC works hard to ensure that the Committee's delegates are

aware ofthe views ofthe business communityon the many issues under discussion. Still, we

see a continuousrisk in some governments' efforts to develop new rules or different

interpretationsofagreed standards, such as the arm's length principle in transfer pricing, to

address the potential for tax evasion. There are also many.newattemptsto develop tax

compliancemethods and harsh penaltyprovisionsto further:restrict the ability or will of

companies to evade local taxes. The new p.enalty regulationsunder Section 6662 (a) ofthe
United States Internal Revenue Code provide an excellent.:exampleofwhere the burdenplced
on foreign taxpayers is clearly excessive.

BIAC has always maintained that there is far too much emphasis placed on tax evasion, since
the vast majority of companies are good corporate citizens who duly complywith national laws

in the countrieswhere they operate. Changing rules and procedures add considerableexpense
to the operating costs of such companies' operations and often result in conflicting
requirements/assessmentsamong governments leading to double (or multiple) taxation. While

BIAC continues to believe that taxation is just one ofa number offactors ofimportanceto an

MNE in allocating resources across geographicalborders, it is nonetheless a significant factor

since it can affect, sometimes drastically, an MNE's rate of return in a given jurisdiction.
Therefore, taxation can be a potent tool for controlling, and hence distorting, international
trade and investment flows.

The vast network ofbilateral tax treaties, based on the OECD'sModel, extant among many

governments can and does help to mitigate the potential for abuse ofnational tax policies.
However, the very negative reactionby many OECD Members to the possible inclusionof

taxationin the MAI is a cause for concern. Do Membergovernmentswish to maintain the

ability to control investmentby resorting to tax measures which fall outside the purviewofthe

AgreementBIAC believes that national taxationwill increasinglybe a controversial issue in

our interdependentworld economy.

Case Examples:
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CompetitionPolicies:

Last November, BIAC presented a discussionnote to .OECD Ambassadorson te interaction

between trade and competitionpolicies in which we provided various examples ofhow

differing interpretationsand/or enforcementofnational (or regional) competitionpolices can

cause friction between international trading partners. We also identified some ofthe principal
challenges for policy-makersand suggested some proposals for furtherwork in this area.

From that analysis, it should be clear that the internationalbusiness communityconsiders that

national competitionpolicieswill play an increasingly important, and perhaps even more

contentious, role in the years to come. . Without further convergence in the applicationand

erforcementofMember countries' policies in this area, differencesof interpretationand

implementationon such isues as horizontal and vertical agreements, abuse ofdbminant

positions, and public involvementin the economymay create considerablefriction among

major economies, and seriously impede the cross-borderactivities ofmultinationalenterprises.

Through monitoring and, updating as necessary, the 1986 Council Recommendations,and its

ongoing efforts to promote convergencein Members policies, the OECD Committeeon

CompetitionLaw and Plicy is playing a vital role in resolvng the present and potential
problems in this area. However, th issues are clearly complex and, as a result, progress is-

relatively slow. Therefore, and as we stated last year, Governmentsshould attach greater
priority to dealing with these issues.

Case Examples:

TechnologyPolicv:

Nationalpolicies on technologyand innovation, including rules governing developmentsn

telecommunications, often have an extensive impact on globalisation as such new.

technologiesare among the principal driving forces behind the ability of companies to integrate
production and distributionprocesses around the word. As a result, such policies are

increasinglyimportant factors in cross-borderbusiness activities, and may serve as a source of

considerabletrade and investment friction in the years to come.

In technologypolicy, national public sponsorship of research and development, through direct

subsidies or sharing ofdefence-relatedinnovations, and/or special anti-trust exemptions for

R&D co-operationcan affect the internationalcompetitivebalance among companies operating
in the sector(s) involved. Domestic companies may also be given preferences in local

governmentprocurementor enjoy comparativeadvantages in national standards for certain

technologies. In some countries the ambiguous or incompleteprovisions ofregimes governing
intellectualproperty rights or their high cost of implementationmay also act as a restraint on

innovationor foreign participationin technologydevelopment. To pick a major example, the

incompatibilityofpatent protection regimes among the broad OECD regions, such as the

costly and bureaucraticprocedures required in the acquisitionof a patent in Europe, and heavy
reliance on costly litigation in defendingpatent rights in North America, often presents
formidablebarriers to co-operationbetween firms from different OECD regions, and threfore

is a barrier to trade in R&D activities. (See BIACDiscussionPaper on Barriers to

InternationaltechnologyCo-operationInvolvingEnterprises,October1996, for more

exampls.)

Case Examples:7
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Informationand CommunicationsPolicies

The concern that regulatory environmenttends to affect foreign based companies more

adversely than it impacts on the domestic ones and that therefore it is a trade barrier, is very

pertinent to the communicationsfield. The added cost to consumers -- both corporate and

household -- of over-regulation/protectionof the telecommunicationssector has been well

doumentedand, fortunately, is pronpting efforts towards deregulation in a number of

countries.

There are also a number very crucial issues that inhibit the developmentof a globally accessible
information infrastructure, the absence ofwhichmeans that the markets for informationand

communicationstechnolog (ICT) products and services, as well as other markets which use

the former heavily (which is an increasingly larger share economic activity) remain segmented,
providing safe havens where inefficient producers can reap monopolyprofits and constrainthe

growth ofnew products and services that elsewhere thrive on the rapidly diminishing costs of

ICT products and services. The segmentationofmarkets cuts across national boundaries and

can often be exacerbatedby policies on other issue areas such as national security, or

culture arbitrarily developed without regard to econonic and business concems, often by
agencies operating outside the main economicpolicy making community. .

In the area ofsecurity of informationsystems, the use ofpublic networks for data transmission

is held back by problems such as restrictions on the availability (which depends on free import
and export) or use ofadequateencryption. The use ofproper encryption tends to be limited by
outright prohibition or administrativelycomplex, time consuming and sometimes arbitrary
applicationofrules for the authorisationofthe use ofencryptionproducts. In practice, such

obstacles affect companies of foreignrigin far more seriouslythanthey constrain:thenational

ones. The result offen is that, economic activity that depends on theuse ofproper security
systems cannot be transplanted to areas with incompatibleregulation'.or,wor.se yet, foreign
enterprises in those areas are systematicallydiscriminatedagainst in the applicationof rules.

This can be a serious limitation on the willingness to invest by foreign companies, or expand
existing operations. That this is so, is often unknownby the principal economcpolicy makers

ofthe potential recipient country, as the issue ofsecurty is left to the specialists.

In this context, BIAC wholeheartedlysupports the work that is in progress at the OECD
Committee for Information, Computer and CommunicationPolicies (ICCP) and its subsidiary
bodies aimed at facilitating the developmentofa global information infrastructure, and the

wideningofthe applicationofmarket principles in the areas of telecommunicationand

informationservices.

Case Examples:

Environment:

The effects ofnational environmentalregulations on internationalbusiness transactionsis the

focus ofconsiderableresearch and debate. Most existing environmental law at the national

level does not create trade barriers. But, as trade and environmentalregimes expand, the

possibility for environmentalregulationsto create unwarrantedtrade barriers which limit the

ability ofbusinessto function efficientlyand to use resources sustainablywill increase.

Each country has the right to adopt laws, measures and standards to protect the natural

environmentwithin its territory. An important trade issue arises when these proliferate in an

unharmonisedfashion, or are applied to foreign products and processes, potentially limiting or
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preventingmarket access by companiesbased abroad. The use of eco-labels, a market

instrument aimed at encouraging the developmentand consumption ofmore environmentally
V

sound products, is a key example.

The criteria for determiningwhich products are awarded an co-label are set by national

authorities, and there is significant disparity eco-label standards and criteria-selectionprocesses

among countries. Foreign companies can easily be disadvantagedby the process. For this

resonBIAC feels that there is cosiderable scope for continuedwork by the OECD on the

comparison ofnational eco-label schemes with a view to enhancing international co-ordination.

Another salient example is the regulationofprocess and productionmethods (PPMs), which

governs the manner in whichproducts are manufacturedor processed and natural resources

are harvested or extracted. To date, GATT law has not permitted domesticPPM standards to

be applied to products originating in another country. However, there has been some debate

about the possible expansion ofthe unilateral rights to extend PPM regulations to foreign
products. The competitivenessissues at stake are extremelyhigh, since in some cases the

applicationofdomesticPPM standards to foreignproducts could help to preserve the

competitivenessofbusinessesproducing in countries with higher standards. However, these

advantagesmust be carefullyweighed against the internationaleconomic and environmental

considerations.

Overall, BIAC believes that themultilateralapproach is the most promising route to addressing
potential conflictsbetweennational environmental legislation and the smooth functioningof

the international economy. The OECD has conducted extremelyuseful work in harmonising
standards related to the testing and evaluation ofhigh productionvolume chemicals; it has

begun a crucial study to develop an agreed internationalbasis for distinguishingwaste and non-

waste, which, ifcompleted in a satisfactorymanner, could reduce trade barriers constitutedby
different national and regional definitions ofthe term waste. BIAC fully supports the

continuationofthese efforts.

Case Examples:

Social Policies:

It should come as no great surprise to the leadership in advanced market economies that

subjugating the productionand provisionof a good or service to competition is the most

reliable way ofachieving sustainableproductivity increases in the sector concerned. In the area

of social services (health care, old age pensions, assistance for job search and reintegration in

the labour market, care for the disadvantagedetc.) increasingproductivityis the only policy
objective that is likely to prevent continuingproblems in social protection systems. It is

obvious that fully competitiveprovisionofsocial services may take time to achieve, or, may, in

some sectors, not be appropriate. However, a clear determinationto move in that direction,
more than any other policy, would go far to relieve the pessimismwhich pervades the current

outlook for reform in this area.

International trade and investment in social services is at present severely constrainedby
regulatorybarriers. The experienceofOECD economies in the last half-a-centuryalso tells us

that opening a sector to competition is meaningful ifit means opening it to competitionby
competitorfrom the highest productivityarea in the OECD in that sector. What is therefore

needed is reform of social welfare and health care provision systems that will allow the OECD

economies to move towards free trade related products and services.
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' An obvious starting point for widening the application ofmarketprinciples in the social area is

health care and its allied sectors (hospital management, pharmaceuticals,medical equipment
. production, health insurance, managementofmedical information etc.), in some ofwhich an

element of international trade already exists. However, even in these sectors, productivity is

held low and its .growth is constrainedby several factors, which are present in other social

services as well. Not only the content but also the prices ofhealth care products and servces

are heavily regulated, by national authorities (or, in some cases, the EC) quite independently
from one another. It is not clar why soceties with comparable social and ethical standards

and means should need to develop widely different standards. It is even less understandable

why, when standards are by and large similar, their observanceshould be tested and verified by
separate agencies and processes. The stafftime and money spent on separate registrationof

health care productsn different OECD countries, or the market opportunities lost as a result

are identified as a veritable barrier to trade by the private business. In some cases competition
by foreign enterprises in the provision ofa service is outright banned; an examplebeing public
medical insurance systems that do not reimbursemedical expenditure carried out abroad, or the

purchase ofmedical service from private providers.

BIAC wishes to develop these points further through its participationin the OECD Conference

on the New Welfare Agenda (Beyond2000, 12-13 November 1996) and is. willing to

contribute actively to the-workprogrammethat is likely to emerge from the Conference on this

subject.

Additional/differentpoints

Case Examples:

Corporate Governance:

The OECD is'presently studying issues related to corporate governance in differentMember

countries. In the current work on FrameworkConditions for Industry, corporategovernance

policies and practices are raised as principal elements in a country's business environment.

While the Industry Committee'sanalysis tends to look at the issue in terms ofth effects on

national competitiveness,BIAC would like to highlight some of the implicationsof such

policies or practices on foreign companies.

Rules and regulations on corporate ownership, board composition, informationdisclosure,
mergers and acquisitions, banking and credit policies, debt/equity ratios, and bankruptcyare

correctly identified in the FrameworkStudy as significant determinantsof a domestic

company'sgovernance structure and performance. For foreign companies, adapting different

corporate structures, practices and cultures to such local rules can be very problematic. It is

even more difficult when there are differencesbetween local rules and how they are

implemented(or respected) in practice. While corporategovernancepolicies may not prevent a

foreign company from investing in a given market, they will certainly dictate the type of

organisationalstructure and financingused and thus have an important impact on, the

company's operations.

In some cases, such rules explicitly favour local companies or investors over foreigners (e.g.,
domesticnationalityrequirementson corporateboards). In other cases, discriminationcan Be
more obscure, working quietly through local interpretationsofhow business should be

conducted. Wlile cultural attitudes and expectationsmay be dificult to legislate, there is

clearly a potential for maniulationofformal rules and their enforcementto restrict foreign
companies' ability to invest and to conduct their operate as they choose.
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Case Examples:
4

f

Product/ServiceStandards:

The barriers to trade and investmentposed by differing national product and/or service

standards are generallywell known. Significantprogress to reduce such barriers has also been

made n the developmentofthe European single market, and in negotiations/discussionswithin

the context ofthe GATT.and WTO. Most recently, participants in the OECD Symposiumon

RegulatoryReform and Market Access discussed this issue and one ofthe principal
meclanisms for mitigatng the problem: mutual recognitionagreements (MRAs). The business

communitybelieves that MRAs should be a critical feature ofthe world trading system in the

future, and applauds the efforts to negotiate such agreementsbetween the United States and ,

EuropeanUnion, and in other bilateral and regional settings.

For companies operating and/or selling products around the world, different national standards

in such fields as automobilesand their componentparts, information technology, electronics,
telecommunications,medical devices, pharmaceuticals, etc. add considerablecosts to the i,
design, manufactureand distribution ofgoods. Domestic companies are frequentlybetter able

to meet local standards and thus may have a significant competitive advantage in their home

markets on the basis of such regulations rather than on the strength of their product. These

issues are similarly prevalent in the service and/or professionalsectors. Local standards for

cetifcationor licensing frequentlyact as a barrier to foreigners' provision of, for example,
financial, legal, accountingor medical services.

It is :clear that individual governmentshave a strong,interestin ensuring:certainlevels of

product safety and/or quality of services delivered totheir itizens,..and5elievethat

enforcementof such standards are a matter ofnational sovereignty. However, ,it is also clear

that OECD Governmentsshare a common level of concem for consumerwelfare and of

sophistication in developingappropriate standards. It should therefore be possible to find a

mutually acceptablebasis on which to judge products or services emanating from Member

countries.

Case Examples:
1. Manufacturingsector:

2. Service/professionalsector:

NationalPolitics:

This section does not deal with a specific policy domain, but rather domestic political pressures
which can affect a country's attitude towards foreign products and/or investment and hence its

treatmentofforeign compnies. Multinationalenterpriseshave always been subject to the

vicissitudes-ofpublic opinion in host countries, and fortunatelymost countries have adopted
very positive attitudes towards foreign investors and their products over the last decade.

Indeed, the vast majorityofgovernmentshave been actively promotingpolicy frameworks

designed to attract foreign.businessactivities and the jobs generated by them.

However, there are still frequent examples where foreign companiesbecome the target of

negativepublic relations campaigns, sometimes initiated by politicians seeking to curry favour

with specific voters or interest groups. In the best cases, such campaigns remain at the level of

rhetoric; but at worst, policies are suggestedwhich would adversely affect their foreign
companies' operations.
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. It is clearly difficult to avoid these situations, much less to prevent them in democratic

societies. However, governmentsmust remain responsiblehosts and avoid reactionary
responses to domestic pressures, especially ifthey involve the introductionofpolicieswith

extraterritorialeffects. As an llustrationofthe latter, BIAC would highlight the very negative
effects ofthe Helms-BurtonAct on foreign business confidence. The OECD provides an

excellent forum to discuss the international implicationsof such policies.

Examples:
1. Purely domestic:
2. Other Extraterritorial.

Conclusions:

This paper has attempted to identify certain domestic policies which have an impact on foreign
companies' operations, and whichwill become increasingly important as traditionalbarriers to

trade and investment are removed. Since the pursuit ofdomestic policy objectives is correctly
considered a matter ofnational sovereignty,what can be done at the multilateral level to limit

the negative impact on internationalbusiness activitiesBIAC believes the OECD can play a -

critical role in this regard.

The first objective should be for the Organisationto continue to promote transparencyin

Members' domestic policies. Many OECD Committees conduct roundtablereviews ofnational

developmentsin their respectivepolicy domains and, in some cases, publish the results ofthis

monitoring. Internationaldisseminationof specific national laws and regulations is extremely
useful to multinationalenterprises for planning purposes, especiallywhen done on a

comparativebasis. Moreover, objective updatingofthe surveys, as well as how rules are

applied in practice, should not only keep companies informed of changes, but also government
officials (particularlyparliamentarians)who do not normally attend OECD meetings. Indeed,
targeting the latter audiencemay serve to moderate proposals for controversialnew policies by
raising the level ofunderstandingofthe implicationsofsuch measures for the international

economy.

A related objective should be for the OECD to recommend to its Members that all cost/benefit

analyses ofr/ew laws and regulations should considerwhether the measures will have any

particularlynegative effects on foreign companies' operations. Such assessments should
consider whether the new rules will result in conflicting requirements for companies operating
in multiplejurisdictions.

Third, the OECD could promote the practice ofpre-notificationof pending domestic

legislationwhich could have impacts on foreign companies' operations. Early access to such

informationby a Member'skey trading partners, and an opportunityto discuss it within a

multilateral context, will serve to quell potential controversyand post-enactmentfriction. A

positive example ofthe value ofpre-notification(and consultation) is the U.S. policy of

publishing draft tax regulations for public (international)comment.

Finally, the OECD itselfcan set a very positive exampleby including a more regular
assessmentof internationalimplications in its analysis of targeted domestic structural

reforms.
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